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1 M Responsive to communication(s) filed on 2-17-04 . 
2a)n This action is FINAL. 2b)ia This ataion is non-final. 

3) n Since this applicaf on is in condition for allowance except for tbnnal matters, prosecution as to the merits is 

closed In accordance with the practice under Ex parte Quayle, 1935 CD. 1 1, 453 O.G. 213. 
Disposition of Claims 

4) S Claim(s) 9 and 10 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) 0 Claim(s) is/are allowed. 

6) |E Claim(s) 9 and 10 is/are rejected. 
/)□ Claim(s) is/are objected to. 

8) 0 Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) D The specification is objected to by the Examiner. 

10) 0 The drawing(s) filed on is/are: aD accepted or b)^ objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 . 85(a). 
Replacement drawing sheet(s) including the coirection is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 

1 1) 0 The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 
'riority under 35 U.S.C. § 1 1 9 

12) ^ Acknowledgment is made of a daim for foreign priority under 35 U.S.C. § 1 19(a)-(d) or (t). 

a)IS All b)n Some * €)□ None of: 

! Certified copies of the priority documents have been received. 

2.2] Certified copies of the priority documents have been received in Application No.03_|W7,^^ 
3.n Copies of the certified copies of the priority documents have been received in this National Stage 
application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 



>^ Notice of References Cited (PTO-892) 
□ Notice of Draftsperson's Patent Drawing Review (PTO-948) 
3 Information Disclosure Slatement(s) (PTO-1449 or PTO/SB/OB) 
Paper No(s)™ail Date 2-17-04 . 
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DETAILED ACTION 

1 . Applicant's preliminary amendment and IDS has been fully and carefully 
reviewed and considered. 

2. Claims 9-10 rejected under 35 U.S.C. 112, second paragraph, as being indefinite 
for failing to particularly point out and distinctly claim the subject matter which applicant 
regards as the invention. 

Applicant's terminology used in claim 9 is a little confusing, what does applicant mean 
"... the thickening agent and the sugar are contained in a basic preparation"? The 
examiner is aware that in the parent application the same language is used however, in 
the parent application, there is prosecution history which fully delineates what is meant 
by "wherein the thicken agent and the sugar are contained in a basic preparation 
comprising sugar, lactose, dehydrated glucose syrup, maltodextrin, modified starch and 
xanthan gum." This is not the case in the instant application. In the parent, there was 
discussion regarding the Lidia Bastianich recipe for providing a thickened balsamic 
vinegar glaze, which comprised basically reducing balsamic vinegar of Modena, and 
then adding powdered sugar or confectioner's sugar to the reduced balsamic vinegar 
reduction. The examiner discussed with applicant's representative that powdered sugar 
or confectioner's sugar includes fine sugar and cornstarch, which is admixed to provide 
a powdered confectioner's sugar. Applicant is requested to clarify for the record what 
is meant, "thickening agent and the sugar are contain in a basic preparation" because 
sugar, lactose, and dehydrated glucose syrup are "sugars. Maltodextrin, xanthan gum 
and modified starch are "thickeners". Suitable explanation and correction is required. 
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3. The nonstatutory double patenting rejection is based on a judicially created 
doctrine grounded in public policy (a policy reflected in the statute) so as to prevent the 
unjustified or improper timewise extension of the "right to exclude" granted by a patent 
and to prevent possible harassment by multiple assignees. See In re Goodman 1 1 
F.3d 1046, 29 USPQ2d 2010 (Fed. Cir. 1993); In re Langi, 759 F.2d 887, 225 
USPQ 645 (Fed. Cir. 1985); In re Van Ornum. 686 F.2d 937, 214 USPQ 761 (CCPA 
1982); In re Vogel, 422 F.2d 438, 164 USPQ 619 (CCPA 1970);and, In re Thorington 
418 F.2d 528, 163 USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1 .321(c) may be 
used to overcome an actual or provisional rejection based on a nonstatutory double 
patenting ground provided the conflicting application or patent is shown to be commonly 
owned with this application. See 37 CFR 1 .130(b). 

Effective January 1 , 1 994, a registered attorney or agent of record may sign a 
terminal disclaimer. A terminal disclaimer signed by the assignee must fully comply with 



4. Claims 9-1 0 are provisionally rejected under the judicially created doctrine of 
obviousness-type double patenting as being unpatentable over claims 1-4 (originally 
numbered 14-17) of copending Application No. 09/897,986, now allowed Patent 
pending. Although the conflicting claims are not identical, they are not patentably 
distinct from each other because both applications provide a sauce for alimentary use, 
which comprise at least 40% balsamic vinegar of Modena; a thickening agent, and a 
sugar In the '986 application a flavoring base is also included this flavoring base is 
including in claims 1 1 but the flavoring base is broader as well as claim 10 is broader 
than claim 1 1 . In both applications, applicant has used "comprising" language which is 
open language which provides for the inclusion or the elimination of ingredients and to 
add a flavoring base where on has bee taught or eliminating the flavoring base as is 
claimed in the instant invention would have been obvious to one having ordinary skill at 
the time the invention was made. 



Application/Control Number: 10/690,086 Page 4 

Art Unit: 1761 

This is a provisional obviousness-type double patenting rejection because the 
conflicting claims have not In fact been patented. 

5. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. Balatar teach a salad dressing emulsion of high stability using a 
continuous oil phase and a dispersed addle aqueous phase. Dean teaches a garlic and 
nut sauce which comprises garlic, slivered nuts, vinegar, w/ater, oil and salts. The 
amount of vinegar in the sauce Is less than 40%. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to N. Bhat whose telephone number is 571-272-1397. The 
examiner can normally be reached on Monday-Friday, 9:30AM-6:00PM. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Milton Cano can be reached on 571-272-1398. The fax phone number for 
the organization where this application or proceeding is assigned is 703-872-9306. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status Information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-21 7-91 97 (toll-free). 

N. Bhat 

Primary Examiner 
Art Unit 1761 



